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RELEVANT DOCKET ENTRIES IN CIVIL ACTION No. 2633-66 


Proceedings ' Record Cit. 


March 26 Complaint, Exh. A& B filed in 
U.S. Dist. Court -- Maryland .eccceoces 


July 21 Motion to transfer case to DaCosicielocwioe 


Sept 21 Order transfering case to De Cr ccccccces 


Oct. 28 Answer and Counterclaims of 
defendants 1 and 2 filed..ccccccescere 


Nov. 17 Answer of plaintiffs to counter 
claims of defendants 1 and 2 filed... 


Dec. 16 Answer of defendant 3 to complaint... 
oes I 

Dec. 31 Pretrial Proceedings aaannespsnoccece 
1969 | | 


Feb. 6 Hearing begun; defendants' motion for 
judgment as to defendant 3 granted; 
Rulings reserved as to defendants 
1 and 2. Waddy, Je coccccice 


Hearing resumed on issue of joint 
venture, concluded and taken under 
advisement; bothcounsel to submit 
proposed findings of fact, conclu 
sions of law and memorandum of law . 
by March 14, 1969. Waddy, J. aaanohos 


Findings of Fact and Conclusions of 

Law finding for defendants HW and 

New Amsterdam Casualty Company against 
plaintiffs; counterclaims of defendants 

to be set for trial; order to be pre- 

sented. Waddy, Je socccccodccs 36 


> 
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DOCKET ENTRIES (continued) 


Proceedings 


Order dismissing complaint as to 

all defendants; judgment for def- 
endant, John Tester & Son, Ince; 
defendants HW and New Amsterdam 
Casualty Co. shall recover on their 
counterclaims against plaintiffs 

which they shall prove together with 
interest and costs in ‘trial to be 

set on issue of damages. Waddy,Jeceees 


Plaintiffs" proposed findings 
etc. filed with Court (previously 
received in chambers of Judge Waddy}.«- 


Defendants" proposed findings 
etc. filed with Court (previously 
received in chambers of Judge Waddy) o«- 


Stipulation regarding amount of 
judgment which may be entered ecccccose 


Judgment against plaintiffs on 
counterclaims in amount of $ 11,422.74 


Plaintiffs’ Notice of Appeal filed. 


Record Cit. 


=a + 


IN THE UNITED STATES DISTRICT court 
FOR THE DISTRICT OF COLUMBIA 


GEORGETOWN UNIVERSITY 

to the use and benefit of 

HENRY E. HIGH and GEORGE A. MORROW, |) 
t/a HIGH & MORROW, a partnership, ) 


a — <= 


— 


Plaintiffs Civil Action 


v. No. 2633-66 


BH. W. CONTRACTORS, INC., 
a corporation, et al. 


et et es a es es ee 


Defendants 
FINDINGS OF FACT AND mee a OF LAW 

1. The plaintiffs, Henry E. High and George A. 
Morrow were, at all times pertinent hereto, engaged as 
partners in business of plumbing contractors under the 
name of "High and Morrow." They performed no heating, 
ventilating or air conditioning work. 

2. The defendant H. W. Contractors, Inc. was, at 
all times pertinent hereto, a corporation engaged in the 
business of mechanical contracting and the @efendant New 
Amsterdam Casualty Company was, at all canes pertinent 
hereto, a corporation engaged in the business of surety- 


ship. The defendant H. W. Contractors, Inc. engaged ex- 


clusively in the business of installing, heating, venti- 


lating and air conditioning equipment. It performed no 


plumbing work. 
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3. Some time during 1963, High and Morrow learned 
of a proposed construction job to begin at Georgetown 
University. They were desirous of submitting a subcontract 
to ao the plusbing work on the job. The general con- 
tractors whe were interested in bidding on the job, how- 
ever, would not consijer awarding a subcontract for the 
pluzbing only but required bids to cover all heating, 
ventilating, air conéitioning and plurbing. ‘when High 
an2 Korrow learned of this requirement they contacted, 
among cthers, defendant H. W. Contractors, Inc. Subse- 


quent thereto, the President of EH. W. Contractors, Inc. 


contacted High and Morrow suggesting the possibility of a 


joint venture. 

4. Some time prior to October 4, 1963, John Tester & 
Son, Inc., a corporation, hereinafter referred to as 
"“Tester* (formerly a defendant herein as to whon this 
action was dismissed at the close of the plaintiffs’ evi- 
dence) entered into a written contract with Georgetown 
University for the construction of a Women's Dormitory 
and Cafeteria on the cazpus of the University in the 
District of Columbia. 

S. Some time prior to the avard of the aforesaid 


contract to Tester, the defendant H. W. Contractors, Inc. 


(hereinafter called "H.W.") submitted to Tester ani to 
other general contractors who were bidding on the job a 
proposal to furnish all heating, eae Pe conai- 
tioning and plumbing for the said Wonen's pormitory and 


Cafeteria for the sum of $431,333.00. 


6. Prior to the submission of the bid by H. W., the 


plaintiffs and H. W. agreed between themselves that the 
plaintiffs would furnish the pluxbing portion of the work 
as joint venturers with H.W. and that the parties would 
share equally in the profits or losses from the job. 

7. Thereafter, the joint venturers - eae and the 
plaintiffs- modified their agreement to provide that the 
profits or losses would be diviced 55% to H.W. and 45% to 

| 
High and Morrow and further agreed that, if it became 
necessary, H.W. would advance money for the nsaetee of 
materials and supplies to be used on the job’ and would 
advance the plaintiffs sufficient sums to meee their pay- 
roll on the job in theevent they were unable} to Go so with 
their own resources. 

8. H.W.'s bid was accepted by Tester and they entered 
into a subcontract agreement dated October 7, 1963, where- 
by H.W. agreed to furnish all labor and naterial ané@ 
equipment and to install a complete systen of plunbing, 
heating, ventilating, air conditioning and insulation for 


the Women's Dormitory and Cafeteria for the sum of 


$431,000.00. The plaintiffs were not parties to this sub- 


. 


contract agreement although, as noted above, they agreed 
with H.W. to perform the plumbing portion of the work as 
joint wenturers. 

9. on October 22, 1963, the defendant New Amsterdam 
Casualty Company (hereinafter called “New Ansterdam") 
executed and delivered, as surety, a subcontract labor 
and material boné naming H.W. as principal in the penal 
sua of $215,500.CG0 covering the aforesaid plumbing, heat- 
ing, ventilating and air conditioning work under the 
subcontract of October 7, 1963. 

10. The plaintiffs and H.W. each performed their as- 
signed portions of the work on the Georgetown University 
Women's Dormitory and Cafeteria and this work was accepted 
by the prime contractor (Tester) and ultimately by George- 
tow University. During the course of the work most of 


the plumbing supplies and materials used by the plaintiffs 


were purchesed in the following manner: Plaintiffs would 


inform H.W. what materials were needed and H.W. would order 
these from suppliers with whom. H.W. had an account. These 
materials would then be delivered to the job site and in- 
corporated in the plaintiffs" work and H.W. would be billed 
for them. In some instances, however, the plaintiffs would 
order these materials directly from suppliers with whom 


they hae accounts because H.W. could not obtain credit with 
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these particular suppliers. In either case, however, the 


bills would be paid out of the monthly progress payments 


made by Tester to H.W., and the joint venturers would also 


be reimbursed for their respective payroll expenses to the 


extent that monies from the progress payments would permit. 


11. In March, 1964, approximately four or five months 
after the commencement of the work, the plaintiff George A. 


Morrow (hereinafter called "Morrow") asked Melvin Houghton 


(President of H.W., hereinafter called "Houghten") to 
advance mones to the plaintiffs for the purposes of meeting 
their payroll. Houghton replied that H.W. was, itself, 


‘short of ready cash and could not make this advance but 


| 
that a progress payment would be forthcoming from Tester 


shortly. 


12. On June 9, 1964, plaintiff Morrow delivered, in 


person, to Houghton a document written on the stationery 


of “High and Morrow, Inc.® {although the plaintiffs were 


apparently not incorporated or operating as A corporation 


at that time) which read es follows: 
| 
"This is to state that, H & N Contractors, 
Inc. and High and Morrow, Plumbing Contractors 
are combined in a joint mechanical contract on 
a job known as The Women's Dormitory, Grorge- 
town University, Washington, D. C. ; 


"That both parties agree to perform their 
part of the work in a work-man like manror (sic) 
and to the interest of both parties, and that 
the profit or loss to be divided as follows: 


—o— . 

"that H and W Contractors to receive 55% of 
all monies left over after all bills, taxes, 
peyrolls, and insurance ere paid. 

“High and Morrow are to receive 45% of all 
monies left over after all bills, taxes, 
payrolls ani insurance are paid. 

"It is further stipulated that each company 
is to receive $200.00 per week for personal 
suvervision of the jcb. 

HIGH AND MORROW" 
(Pltfs' Exh. 4) 


Morrow requested Houghton to prepare a written joint ventur 


@ocument of June 9, 1964, which document Morrow referred 


to as a "guideline." 


| 
| agreement containing the provisions set forth in this 


13. Houghton replied that, since he was not an aa 
torney, he would not undertake to @raft a written joint 
venture con tract but that he agreed that the “guideline” 
of June 9, 1964, prepared by the plaintiffs accurately 
set forth the terms of their joint venture agreement. He 
suggested that since the plaintiffs wanted a more formal 
agreement, they might ask their attorney to prepare it. 
This discussion took place at the offices of H.W. on 
June 9, 1964, at which time the work which the joint 
venturers were performing was approximately sixty five 
or seventy percent completed. 

14. When asked at the trial why he did not prepare, 


or have his attorney prepare, a joint venture agreement, 
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Morrow said that on other jobs subcontracts which he had 


prepared had been rejected. He admitted that he had not 


been in a joint venture before. 

15. Some time after this interview took place, 
Houghton informed the plaintiffs that the job was apparent-— 
ly going "in the hole", i.e., the remaining contract 
balances to be paid by Tester would not cee the cost 
of performing the work which remained to be Bones In 
order to check the accuracy of this prediction, the plain- 
tiffs sent Mr. Werner F. Masken their accountant, to H.W.'s 
offices to examine the latter's books. : 


16. Mr. Maske spent approximately three days in the 


offices of H.W. going over the books and records, all of 
which were made freely available to hin. after his ex- 
amination Maske informed Houghton that there was “nothing 
amiss", i.e., that the books and records appeared to be 
an accurate reflection of the financial condition of H.W. 
and of the monies received and expended on the George— 
town job. Houghton testified that Maske's rat neton 
took place in the early part of July, 1964, while Morrow 
stated that the examination took place on August 31st and 
September lst and 2nd, 1964. In any event, it is un- 
disputed that it occurred no later than September 2nd. 
17. On September 16,. 1964, H.W. received, by regis- 


tered mail, a letter from the plaintiffs which bore the 


A@ate of August 9, 1964, but which had been acknowledged 


before a notary public on September 9, 1964. This letter 
read eas follows: 

"Hq & W Contractors 

10527 Summit Avenue 

Kensingtcn, Maryland 


Deer Sir: 


ge re saat ae 


In absence of a contract on Georgetown 
Women's Dormitery job we are taking the 


position that this is a cost plus job to 


Sea RU 


ws at ten percent overhead and ten percent 
profit. 
Very truly yours, 


High and Morrow 


eet REET 


—"—Ys/ George A. Morrow 


rt 
5 
i 
iy 


George A. Morrow" 
(Pltfs' Exh. 5) 

18. | Although Houghton mace no written response to 
this Jetter, he did indicate to the plaintiffs on several 
occasions thet he regarded the letter as simply a “self- 
serving” docuzent and on one occasion he stated to one 


or both of the plaintiffs that the letter was "hilarious." 


19. After the receipt of the above-mentioned letter, 
plaintiffs and H.W. continued to work together. Houghton's 
prediction of financial difficulties was borne out in the 
fall of 1964 when the monthly progress payments from 
Tester dia not cover the monies which H.W. and the plain- 


tiffs had expended in prosecution of their work. 


, 


20. Because of this situation, H.W. notified New 
Amsterdan, its surety, which then advanced monies for pay- 
roll and material in order to get the job completed. 

21. On or about December 22, 1964, Houghton and 
Joseph B. Brown, JX, a representative of New Ansterdan, 
met with plaintiffs ana their then attorney, Robert Brown, 
at the plaintiffs' office. At this meeting the plaintiffs 
claimed that certain monies were due to then for their 


work on the Georgetown job. As a result of the meeting, 


| 
New Amsterdam paid to the plaintiffs and their then at- 


torney the sum of $11,422.74, in return for which the 


plaintiffs agreed, in writing, as follows: 


“rf it should be determined later, by 
agreement or legal decision, that High and 
Morrow are joint venturers with H.W. Con- 

tractors, Inc., it is understood that su 
advances (i.e., the sum of $11,422.74) are to 
be repaid to the New Amster@am Casualty Company. 
These payments are not to be construed as 2 
determination that High and Morrow are sub- 
contractors or joint venturers with H. W. Con~ 
tractors, Inc." (Defts' Exh. 1) 


22. The plaintiffs and H.W. completed their respec- 
tive portions of the work pursuant to H.W.'s subcontract 
with Tester. Thereafter, the plaintiffs reorne this 

‘ action against H.W., New Amsterdam and gester based upon 


the premise that the plaintiffs were subcontractors to 


H.W. rather than joint venturers. All three defendants 
| 
answerea the complaint and H.W. and New Amsterdam filed 
a counterclaim based upon the existence of a joint venture. 


The parties hereto have agreed that, if plaintiffs and 


| 
i 
F 
t 
: 
' 


AOSTA TS 
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. H.W. occupied the relationship of joint venturers through 


the job, the plaintiffs have no right to recover against 
H.W. or New amsterdam and that Now Amsterdam and H.W. may 
recover, on their counterclaims, such amounts as they are 
able to prove upon the basis of this relationship. 

23. At the close cf the plaintiffs' evidence the 
Court granted the motion for judgment in favor of Tester. 
CONCLUSIONS OF LAW 

i. The plaintiffs and H.W. from the commencement 
of the job until the completicn of the same, occupied the 
relationship of joint venturers with respect to one 
another. Accordingly, the plaintiffs are not entitled to 
recover against H.. or Hew Amsterdam; New Amsterdam and 
H.W. are entitled to recover such sums as they may prove 
are Cue fron the plaintiffs under the joint venture 
agreement. 

2.| Judgment shall be entered herein in favor of 
the cefenj3ant John Tester and Son, Inc. The core finds 

--Ne 
for the Gefenjants H. 4. Contractors, Inc. ané@/amsterdan 
Casualty Coznpany against the plaintiffs, and the counter- 
Clains of said eefendants shall be eect down for trial on 
the issue of danages. Counsel for the defendants shall 


subnit 2n eppropriate ordver. 


Zp /: ee EC : 
Joseph C. Wy 


“ynited states vi 
pated April 1, 1969 


Filed April 3, 1969 


ORDER 


This action came on to be tried before the Court on the 
issue of liability, the parties having agreed to a bifurcated 
trial with respect to liability and damages, and the evidence 
adduced by the parties having been heard and te Court having 
made its Findings of Fact and Conclusions of Law and filed the 
same herein on April 1, 1969, it is by the Court this 2nd day 
of April, 1969, | 

ORDERED, ADJUDGED and DECREED that the complaint herein 
be dismissed with respect to all of the defendants and that 
judgment be and the same hereby is entered in favor of the 
defendant John Tester & Son, Inc. and it is further 

ORDERED, ADJUDGED and DECREED that the defendants New 
Amsterdam Casualty Company and H. W. Contractors, Inc. shall 
recover on their counterclaims against the pleintiffs, joint- 
ly and severally, the damages which they shall prove together 
with interest thereon and the costs of this action, and it 
is further | 

ORDERED that the said counterclaims of the defendants 
H, W. Contractors, Inc. and New Amsterdam Casualty Company 
shall be set down for trial on the issue of seo: 

/s/ Joseph C. Waddy 


Joseph C, Waddy 
United States District Judge 
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Filed: 
May 29, 1969 


WHEREAS, the Court on the Ist day of April, 1969 entered its 
findings of fact, conclusions of law and order in which it decided that 
plaintiffs' complaint should be dismissed and that judgment should be 
entered in favor of defendants H. W. Contractors, Inc. and New Amster- 
dam Casualty Company in an amount to be determined upon further 
proceedings; and 


STIPULATION 


WHEREAS, the amounts to which these defendant-counterclaimants: 
are entitled would be difficult of ascertainment and would require pro- 
tracted further proceedings; 

NOW, THEREFORE, IT IS STIPULATED AND AGREED BY AND 
BETWEEN ALL OF THE PARTIES HERETO BY THEIR RESPECTIVE 
COUNSEL THAT: 

1. This Stipulation is entered into solely for the purpose of 
eliminating the necessity of further proceedings on the question of 
damages and to permit the Court to enter a final judgment in an 
amount certain on the counterclaims herein. 

2. By entering into this Stipulation it is agreed that plaintiffs are 
in no way acquiescing in or consenting to the entry of judgment on any 
question or issue bearing on liability and it is further agreed that plain- 
tiffs specifically reserve the right to appeal or otherwise seek review 
cn any such question or issue. 

3. Judgment in the amount of $11,422.74 shall be entered in 
favor of H.W. Contractors, Inc. and New Amste rdam Casualty Company 


against plaintiffs High and Morrow, jointly and severally. 


4, Each of the parties hereto shall bear its own respective costs 


to date. JACKSON, GRAY & LASKEY 
by: /s/ Austin P. Frum 


HENRY E. HIGH & CEO, A. MORROW 
/s/[ Thomas A, Ziebarth 


ORDER 

- This action came on to be tried before the Court on 
the issue of damages, and the Court having previously 
entered judgment in favor of the defendants on the 
complaint and upon their counterclaim against the plain- 
tiffs on April 3, 1969, and it appearing to the Court 
that the parties hereto have entered into a stipulation 
that the damages shall be in the amount of $11,422.74. 
said stipulation having been filed herein, it is by the 
Court this 29th day of May, 1969, i 

ORDERED, ADJUDGED and DECREED that the defendants, 

New Amsterdam Casualty Company and H. W. aoe EE 
Inc., have judgment against the plaintifés, Henry E. High d 


and George A. Morrow, jointly and severally, on the re- 


spective counterclaims in the total amount of $11,422.74, 


and it is further 


ORDERED, ADJUDGED and DECREED that the parties here- 


to shall each bear their own costs. 


Seen: 
Thomas A. Ziebarth 
Austin P. Frum 


ee ee 16 ee en ee Fee ee ee ee ee eet Fe 
. < : - = . . 


» sftp. May. 2 28 .. 25 


, 
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“HIGH and MORROW, Inc. 
Plumbing end Heating Contractors 


6510 Seventh Picco, N.W/. 
Weshington 12, D. C. 


June 9, 1964 


. This is to state that 
“High and Morrow, Plumbing 
a joint mechanic? 1 contrac 

_Dormatory, Georgetown Univ 


C 
t 
e 


rs: 


oa That. both vnarvies 

the work in a work-man 
ofboth varties, and tv’ 
as follows: 


H and W contractors to receive 55% 0 
left over 2fter 322i bills, taxes ciceoe 
insurance are Sane. 


High and Morrow are to receive 45% of all xc 
left over after a ees taxes, rayrolis <..< 
insurance are ai 


| 
It is further enemaced what gach company ~ = 
- receive $200.00 ner week*for fers sonal superv:<ior of 
- the job. ; ‘ 


HIGH AND MORROW 


PY AVAILABLE 


GIOROE A MOZZOW 
i FL 47507 


HIGH and MORROW, Inc. he ably ped s 
Plumbing and Heating Contractors SEP i 6 1964 


6510 Seventh Place, N.W. by roe] 
Washington 12, D. Cc. ae 


August 9,1964 


PANGAM+ Mayenne, WP. | 


H. & W. Contractors 
10517 Summit Avenue 
Kensington, Maryland 


Dear Sir : 
In absence of a contract on Georgetown Women's Dormintory job 


we are taking the position that this is 2 cost plus job to us 


at ten percent overhead and ten percent profit. 


Very truly yours, 


High and Morrow 


Ye we lh. ff ner 


George A. Morrow 


PY AVAILABLE 
se eae a 


ae 
) 


SALES % a mors = 

19 Zoos Sy Ne 
INGPUATIONS : Een + ee 
and Air Conditioning 


enact 
ERVICS , 


WH. 6-695} 
PO. 2-9527 


Geatien> 


pawl 


ore 


Maw} --5 
PAT YLSONS ow ea Gow 


to youre 


o meen peers ts 
toe Leben eter 5 


<< | Ll WY. @>"=2ACTORS, ING. 


20 - 
SERVICE "lig aig Sone eas 


10 5 17 Ss uU MMIT AVENU e, K E NS N G T O N, MD. 
OFFICE: Ez3c732Z4 942-4550 WH. 6-6951 
: 942-4551 REZ tlomen's Dormitory, | Salt PO, 2-9527 
: Georgetown, University 


Wexler Construction [. 
Victor R. Seauchamp Co 
William P. lispcomb Co. 
Joseph F. Nebel Co, 
George A Fuller Co. 
John A. Volpe Constuction Co. 
. McCloskey & Co. 
—John Tester & Son 
Ee McShain, Ince : 
Ge will fuznish and install accozding to plans and epoct fications 


o- 


21) heatings ventilating and aiz conditioning end phishing and re- 
loted covering and controls for above project for the DAS of? 
($431,333.00). j 
EXCLSICIS: 

Ho patching, painting, conczeta of any kind. 


Sincazely yours, 


IDiI223 


'Y AVAILABLE 
inal bound volume 


¢ 


AY COMPANY: 


: j 
more, Merylend = 
3 

~s - 3 

an 

: 

: 
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~ CONTRACT BOND APPLICATION 1555-63 


O _ ENDIVIOVAL 


NAME AND ADOR=ISS 
H.W.Contractors, fh eae 
10517 Semmit Ave. ! SEG) 
wim. eK PARTNERSHIP 
ria ; pee aa Ba conrorartion 
CERTiFiCO CcmM=cn PERFORMANCE LASOR AND MATERIAL MAINTENANCE 
. Form 490 Form 491 = 
= NER ES >00- $215,500. 


DESCRIPTION OF JOB AND LOCATION ZEOR- = 
Heating & Air Conditioning, 


IOAN 


CBLIGEE AND ADORESS 
John Tester & Son, Inc. Plumbing, 
Jomens Dormitory & Cafeteria, 
- Georgetown University, Wash. D.C. 


Clinton, A. 


NAME AND ADORESS OF ENSINIER OR ARCHITECT 
Allard & Joutz & Assoclates 


DATE WORK BEGINS | PENALTY FOR NON-COMPLETION ON TIME 


.N.W. D.C. 
St PLUS O% LUMP SUM | 
at once | > None 
} BONUS FOR COMPLETION IN ADVANCE 


CONTRACT PRICE 
D> | TIME TO COMPLETE 
3 


s 451,000- 
> DATE CONTRACT AWARDS 
11 Months 
RETAINCO PERCENTAGE 


10/5/63 
) WHOLLY IN CASH? 
10 % 


WHEN MADE 
90 Monthly yes 


RIKE CLAUSE? 


PAYMENTS | 
| IF NOt MADE V/HOULY IN CASH. EXPLAIN FULLY: 
| tS THERE AN “ESCALATOR” CLAUSE? TERM OF MAINTENANCE 


8S THERE A ST 


oO YEs O NO 0 rts D NO 


BDO YOU HAVE A FIRM PFICE AND COMMITMENT FOR OZLIVERY ON MATERIALS REQUIRED? 


DO YOU HAVE ASIGUATE EDUIPMINT FOr: THIS JOU? 
IF NOT. DISCRISI Now EOP NSESED AND COST 


NAME & ADORESS 


ENGINZER’S ESTIMATE 


AMOUNT SUBLET $ AMOUNT SUSLET OF UNCOMPLETEO 
OF NEW JOB PORTION OF CONTRACTS ON HAND 


eee 
PRINCIPAL SUBCONTRAG?S ON NEW J03 _ 
AMOUNT CHARACTER OF WORK NAME & ADDRESS OF SUS-CONTRACTOR BONCED BY WHAT CO.?7 
= — Re 


LARGEST CONTRACTS CONPLETED IN YOUR NAME 
CLASS OF WORK | LOCATION [ AMT. OF CONTRACT \COMPL. DATE, | NAME & ADORESS OF OWNER 
————— nal * 


—$—$—_———$—— 


LARGEST PREVIOUS WORK PROGRAM, : 
ON HAND. AT ANY ONE TIME? AMOUNT: $ 


HAVE YOU EVER FAILEO TO COMPLETE ANY WORX AWARDED TO YOUT 
- ° on . 


. 


HAVE YOU ESTABLISHED A LINE OF CREDIT WITH YOUR BANKT 
NAME AND ADORESS OF BANK AMOUNT OF CREOIT 


DOCS YOUR INSURANCE PROGRAM ADCQUATELY PROTECT ALL OF YOUR oO 
PROPERTY AND THE SPECIFIC OBLIGATIONS IN CONNECTION: WITH THIS CONTRACT? - | YES 


ISSUING COMPANY ISSUING COMPANY 
BUILOCR'S ~ : INSTALLATION | 

RisK oe - FLOATER ' - 
ee i 

ISSUING COMPANY ISSUING COMPANY 
CONTRACTOR'S PROCCSSOR'S i 
EQUIPMENT FLOATER H 


AMOUNT/LIMITS | ON WHAT CARRICO 5 " ISSUING COMPANY 
FIRG . . EA . . . 


tee ISSUING COMPANY 

WORKMEN'S 
COMPENSATION 
a 
ISSUING COMPANY 


PUBLIC 
LIADILITY 


| 


FIDELITY DONDS ISSUING COMPANY i 
ON OFFICERS . i , 


& CMPLOYECS 
MPLOVECS |_| _____— 
CHARACTER : ISSUING COMPANY 
OTHER 


_|—_——$—$————————— 
ON WHOM CARRIED TO WHOM PAYABLE ISSUING COMPANY SURRONOER VAI 


Y AVAILABLE 


ARCHITECTS. <= = oN NOVOR SUPPLY HOUSES WITH WHOM YOU HAVE OONE BUSINES 
NAME - SUSINESS 


MANET YOU APPLIED TO ANY OTNER COMPANY FOR THIS BONO? OD YES 
iF DECLINED, GIVE NAME AND ADORESS Of COMPANY AND REASON: 


NAMES Of SUSETIES YOU HAVE PREVIOUSLY CLALT WITH: 


MANE YOU FILED A PERFORMANCE RECORD WITH 
BUREAU CF CONTRACT INFORMATION, WASP. D. C.? 


"AGREEMENT OF AFPLICANT 


Ecch of the « undersigned ber eby thet th foregcin g stctements, mede to induce New Amsterdem Cesualty Company (hereinafter 
d the Company) to execute or procu ¢ bond herein cpplied for, cre true, end, should the Compeny execute or procure scid bond, (the 
bond wherever used in this egree: , unless the context otherwise requires, shell include ell bonds herein cpplied for ond every continue- 
tenewcel, extension, substi sor or new bor. ae hereby csrees cs follows: 
3h +29 for the bond, which initial premium is besed on the retes 
acter pay cny renewal premiums which may become dus in cccord- 
tisfectery to the Compeny of its discherge from all febility by recson of heving executed or pro- 
EPL, ct its Home Office in the City of Ecltimore, Mary!snd; it being understood end agreed thet 
ch the cforescid F is besed be increased or decreased the undersigned will pay the 
eclculcted ca the emount of such increcse, or the Compeny will meke a refund ecleulsted on the cmount of 
decreese, ct such r vd ComeSois pp! ficoble to such inc crecse or decrecse; 
SECOND, to indem the SCIP OOY egeinst ofl loss, dem 
et fow or ia equi si = it by recson of: f: executing or procuring scid bond, ¢ or procur- 
s relecs= or evide erect fror ; S adi rosecutin g cny cisim, suit or other proceeding which moy 
rough: or threctened oy or egcinst cny ne Com rpony in or clleg gedly in connecticn with scid bond or ony collctesst 
hereunder or cry of the cgreements ma coantcined; ee to piece the Compony i in funds before it shell be required to mcke cay 


THIRD, to essign end treasfer end does hereby essig: 
ssigned end cil other indeStedness.cr Boots ies OF th 
ind interest of the undersigned in ond to: {c) every cx: : 
Be every ch cage, edditic f On, SUTCeSIOF OF Rew con oct) sack die oll rete Darcie C563, deferred poyments, comedi Soi 
ell funds cad prope f ct mey bs duc or become dus under scid contrect or thct moy be due, become due, owerded or 
ed in connection r under circumstences growing out of scid contrect or work Cone thereunder, end every subcontract let or thet may 
2 in connection therewith, end on cleim vehich the undersigned mey heve or cequire egcins? eny person furnishing or agreeing to furnish 

a with scid contrect or = subcontract, end every bond securing ony suc! 
supplies ond matericls which ere now or may hereafter be cbhout or upon the 
f the work ecatempicted by soid contract incluci.: hes ond meterials now or herecfter purchased for or chargeable to said contrest 
r may be ia process of construction, <ge ii sporicticn to scid site; such essignment to be effective as of the dete 
id contract Sut only in event of (1) cny brecch of cay. ofthe egreem herein contcined, or of said contract or bond, or of cny other bead 
tofore or herecfter) executed or procured by the Compeny on beketf of the undersign> d, or (2) eny essignment by any of the undersigned 
2 beneht of creditors, oc the eppo fon coticn § cppcintment, of a receiver or trustee for ony of the unders' gaed, 
st or not, or (2) cny procesd! ercise of cny eas which deprives cny of the undersigned of the use of eny oe fhe 

plsnt, tools, sup: S 


are) 
IRS ; 


3 


352355:0n Of afl or cny part of the work of 
2 of the undersigned end each of them 
ation nok cay cee worn, OF reclet, oF ¢ consent tot i - Ming or compl tio: such contract =— = 
ger shal! extend to end include off emounts peid by the Company in good faith under the belief thot it wes er 
er thet such poyments were nesosscry or cdvsesle to pretest eny of its rights herevader or to evaid or leszen its F2- 
ty, cad the vouchers or other evidence of such poyments or cn itemized stetement thereof sworn to by en offiear of the 


= oa oi, 
ull Execute or procure a oid or propo al bond, to c ure cry or cil other ke 
J or bonds required to be furnished by the undersi ony licbility whet 


d : vaing ine @ignt, 
nds herein o the fincl 


eh a en ~ 24 - 
EIGUIMM, that the Compeny moy fill up eny blenks letras ling up cny blenks, herein er in the scid foregoing stcte- 
ts, and such insertions or corrections shall b¢ prima fecie correct; : z 

NINTH, thet separete suits mey be brought herevader os ccuses of ection ecerue, ond the bringing o or tha recovery of judgment upen 
couse of aclicn shall not prejudice or ber the bringing of other suits upon ether couses of ecticn, w er theretofore er thereafter orising; 
TENTH, that rething herein contcined shell be considered or construed to waive, abridge, defer or! diminish eny right or remedy which 
Compeny might heve if this instrument were not executed, end the rights hereunder shell be deemed to be cumulsiive with, end in cddition 
Bil otter rights of the Compeny, however derived; ' 

ELEVENTH, thot the undersigned shall not be rciisved of licbitity hereunder by the Compeny’s constnting to cay chenge, oddition, sub- 
ion, continuation, renewal, extension, successor or new obligation in connection with seid bend or ony; contract covered thereby, notice of 
Compeny’s consenting thereto being hereby waived; : 

TWELFTH, thet these cgreements shall bind the undersigned cnd the heirs, personcl representctives, svecessors end ossigns thercof, jcintly 
severally, and shall inure to the benefit of ony co-surety or reinsurer of the Compeny on scid bend, ond)shsil be libercily construed in fevor 
e Compeny. 

THIRTEENTH, ond we. the unders ach of us, do hereb each of us for #! 

Four. Hundred Thire 

- stcy of execution, waiving 
sition cnd condemnation of cny reol estate, cad we, cnd ecch of us, do hereby weive the benefit of cny Icw or lows now in force, or 
h mey hereafter become in force, exempting Property from levy ond scle upon execution; cad we do hereby empower cny ciierney, or the 
ionotary, of ony court of record to eppeer for us and ecch of us to confess judgment as cforescid; end for the entering of such tudgment 
so doing, this shall be the sufficient werrent cnd a cepy of this agreement being filed in such action, it sholl not be recessary to file the crig- 
Gs warrent, any low or rule of court notwithstending. - - == ae) : See te r 


SIGNED AND SEALED THIS____19th "_____—_—sinayoz_ November ___ap, 1963. 
. | 


— INDIVIDUAL nnnnnnneanannnnnee nrc 


Witness: s i ee - : 
. = man : ~ TNOIVIDUAL 
: PARTNERSHIP ~--------------~ — 


paren fas PARTNERSHI? NAME 
Witnesss_____ > (Sec}) 
rk Na (INDIVIDUALLY AND AS COPARTNER) : 


Witness: , - (Seal) 
’ . ; (INDIVIDUALLY AND AS COPARTNER) 
Witness: — : : 
Sis econ os SS) SS SST SSS . : GNDIVIDUALLY AND AS COPARTNER) . 
a er CORPORATION nnvnn-nerevnnvnmmmnn nnn nenn enn nnnnnnnnnnnnneneenernernnnnnnnneennne 


—H.W. Contractors, In 
aS Rey SEA Sa ——— : ahaa : RPORATION NAMS/ 
Anes: IW Yoneda | oy i, ZL Z 

me M.H.Houghton-Sec'ty me Jesse D. Webb, Jr.-Pres. 


“(Affix corporcie seal) ie 


ee ee \ : 
Mwai t.. AGREEMENT OF INDEMNITCRS ee : : Lak 

In consideration of New Amsterdam Cesualty Compeny executing or procuring the bond referred to in the foregoing 
Agreement of Applicent, each of the undersigned jointly cnd severely joins in end ogrees to be bound by the foregoing Agree- 
ment os o porty referred to therein as the “undersigned”; end if a corporation, odmits that it is finenciolly interested in the 
performance of the obligotion which said bond is given to secure, cnd is fully empowered to obligcte itself hereby. 


CARAN SS S _ = cain 


SIGNED AND SEALED THIS LYN) 


Witness: = —a 3 —<$<$<—$<_<$<$$ See) 
Z : > ae 


Witness: : : CSCI 
ok i oe = : ALL SIGNATURES MUST BS WITRESSED 
IF A CORPORATION ATTACH COPY OF BOARD OF DiRECTORS' RESOLUTION. --. ---- eve oi 


STATEMENT OF COMPANY REPRESENTATIVE 


know the above opplicant to be responsible end fully recommend the issucnce of this bond. | forth 


Y AVAILABLE 
nal bound volume 


ee 


- m -25 - 


- Q@TANDARD FORDM™OE SUBCONTRACT 


For use in connection with the 1958 edition of the Standard Form 


of Agreement and General Conditions of the Contract 


FANGAW-Bssemne, Me. 


Approved by THE ASSOCIATED GENERAL CONTRACTORS, OF AMERICA; THE CONTRACTING PLASTERERS’ AND LATHERS’ INTER- 

NATIONAL ASSN COUNCIL OF MECHANICAL SPECIALTY CONTRACTING INDUSTRIES, INC. THE HEATING, PIPING AND AIR 

CONDITIONING CONTRACTORS NATIONAL ASSN.; THE NATIONAL ASSOCIATION OF ORNAMENTAL METAL MANUFACTURERS; THE 

NATIONAL BUILDING GRANITE QUARRIES ASSN. INC. THE NATIONAL ELECTRICAL CONTRACTORS ASSN.} THE PAINTING AND DEC- 
ORATING CONTRACTORS OF AMERICA, AND THE PRODUCERS” COUNCIL, INC.® 


Copyright 1925-1925-1937 © 1958 by The ct hitects, 1735 New York Avenue, Washington, D. C. 
Reproduction of the material kezsin or substantial q tion of its provisiozs without permission of The American Institute 


of Architects Violates the copyright laws of the United States and Will be subject to legal prosecution. 


THIS AGREEMENT ade tris Seventh (ths) 


ber aes - 
ober im the year Nineteen Hundred and 
Comtrecters, Ins, 2 


aa ee 


. = =sistt ty Horyie w—-awwewmwenwwrwr ee 


8 aa prabnanineeenisiaeaer NEL en hereinafter called the Subcontractor and 
John Tester & Son, Ince, 


_Clinten, Herzl = =. 


WITNESSETH, Thot the Scbcontractor and Contractor for the consideration hereinafter named agree 
as follows: Scdect to t sppreval of the broniteccts -F 


Z . 

SECTION 1. The Subcontractor agrees to furnish all material and perform all work as described in Section 

BF in ee Dame on Cofeteri2, Coorgetewa University - ~~ = © © 
‘ (Here name the kind of balding.) 

Pa SE a a eer eogerficnemiienoryemiconinens ov ker nenten Nac Berliea ier Nesline Nena 


mececcesensdercwscserennnsesee: 


President ad Dircctors of Ceorectenm: Tollece, De Co m-'- .* . 

fora = z ee ee x : Sat hereinafter called the Owner, 
(Bere insert the name of the Owser.) © s * 
3700 Blocks. of Resevveir Rez, Hes ; es MAR ere Me 


peanawnnnceceseesemannccsemensnssracscswoworenne scenes wecescsennee: meee ccceeeneee: olen: 


» (Here insert the neation of the work.) 
jn accordance with the General Conditions of the Contract between the Owner and the Contractor and in 


accordance with Supplementary General Conditions, the Drawings and the Specifications prepared by 
ae Saetesrereeetans . hereinafter called the Architect, all of 
rties thereto or identified by the 


© Formal approval, which has been xiven presiozs editiors, has not yet been recelved frow aD of these organizations 


wWonies SS4t (1.) weIe4 At12WI0a) 


TOt-¥ “ON LNaNNSO 'Y'T'Y 


Abc 
Ry 


to be done by the Subcontractor are ws 


Heres. insert a 


the Drawings 
Insaiati 


Mest 


Insuletion 


tery 
(AV Ox 


Sletten - 
Paccos & vs he 


woop 7 


SECTION 3. The Subcontractor agrees ‘to complete the several portions and the whole of the one Eh : 


$u whecatrector ectces to corpicte aes Kor? 


Jvecannseneessnes| bmeeeen: 


(Here Basexe the cate” or dates aoek if eS be Tiquidated éamaces atate them.) 


omonts. 


ETS 4. The Contractor agrees to pay the Subcontractor for the performance of his work the sum of 


TIS DOWAR 9S ED a 100 ------ 75 


owenevensvermwareeeeee 
x 


in current funds, subject to additions and deductions for changes as may be agreed ae and to make pay- 


ments on account thereof in accordance with Section 5 hereof 


woes nust se in th 
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wpe wa 
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Sovies betveen 
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0 
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4 
st 
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oO 
ss 
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= 
he sb 


32 a 
sottliensn 


roars 


and to 

Ly nono. | 
by 

oy ced to 


ters 
er 
or 2h hours’ notice 
cost ¢& 


end t 


eeuy 


29, amt to re- 
ent 


ake 
3 
= 


s 
el 
- 


+ 
re 


wer 
ineanec 
bay 


e Sadcontractar will 


& 
at 
oD § 


ali 

° 
sod 
2, 


1,9 o 
pyres 


x .* 
oniractor 
mp fron his 


AS, 
rete e: 


—_— 


sssoabssesssesssacuessacseel NAN SCOTT CT 


‘ 40} OD4{U0D 


AOROte beeen seneneensrareatenerenenececacenenenenoncrerenysenes 


w= SOUL fu0F 


40jav4OIGNS 


Cooter 


Syne 


% coyaoy wior 


$ apg 1v4swtod 
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WITNESS WHEREOF the parties hereto have execu 


is Agreement, the day and year first above written. 


ne ecene = eee eee 
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SECTION 4, (Continued) 


Al} rat 


"BODY. he An7o3 


gaantirics: 


°° 


2 liens cove 


SECTION 


following provisions: 


5. The Contractor and Subcont 
General Conditions, Drawings and Specifica 


“The Subcontractor 2grecs— . 


2) To be bound to the Con 


Agreement, General Conditions of the 
Supplementary Gencral Conditions, the 


Specifications, and to 


tractor by the terms of the 
Contract, the 


Drawings and 


assume toward him all the obliga- 


tions and responsibilities that he, by those documents, 


assumes toward the Owner. 
- "b) To submit to the Contr, 


actor applications for pay- 


- ment in such reasonable time as to enable the Contractor 


to apply for payment under 
Conditions. 


Article 24 of the General 


* ¢) To make all claims for extras, for extensions of time 


* and for damage for delays or 


. tor in the manner provided 


otherwise, to the Contrac- 
in the General Conditions 


of the Contract and Supplementary General Conditions 


for like claims by the Contractor upon the 


cept that the timc for maki 
> one week. 
The Contractor agrecs— 


Owner, ¢X- 
ng claims for extra cost is 


d) To be bound to the Subcontractor by all the obliga- 


tions that the Owner assum 


es to the Contractor under 


the Agreement, General Conditions of the Contract, the 


Supplementary 
Specifications, 


Owner. 
e) To pay 


the Subcontractor, 


General Conditions, the Drawings and 
and by all the provisions thereof afford- 
-ing remedics and redress to the 


Contractor from the 


upon the payment of cer- 


tificates, if issued under the schedule of values descridved 


in Article 24 of the General 

“. Jowed to the Contractor on 
tor’s work to the extent of 
thercin. 


f) To pay the Subcontractor, upon the 


tificates, if issued otherwise 
times his total payments 
to the value of the work 
amount certified to the Cont 
work done by him. 


Y. AVAILABLE 


Conditions, the 2mount al- 
account of the Sudcontrac- 
the Subcontractor’s interest 


payment of cer- 


than 2s in (¢), so that at all 
shall be as large in proportion 


35 


dont by him the total 
cactor is to the value of the 


ractor agree to be 
tions as far as applicable to 


"k) To make no demand /for liquidated damages oF 


= the core for hich raz 
we ore. OP Emo t 


itor sick 


eucecencceseneeconnncsenaresnnnsennnee 


Agreement, the 
this subcontract, and also by the 


bound by the terms of the 
g) To pay the Subcontractor to such extent as may be 
provided by the Contract Documents or the subcontract, 
if either of these provide for earlier or larger payments 
than the above. 1 ~ . 


h) To pay the Subcontractor on demand for his work or 
materials as far as executediand fixed in place. less the 
retained percentage, 2t the ‘time the certificate should 
issue, even though the ‘Architect fails to issue it for any 
cause not the fault of the Subcontractor. 
j) To pay the Subcontractof a just share of any fire in- 
surance money received by! him, the Contractor, under 
‘Article 29 of the General Conditions. : 
penaliy for delay in any sum in excess of such amount 
as may be specifically nanied in the sudcontract. ; 
1) That no claim for services rendered or materials 
furnished by the Contractor to the Subcoatractor shall 
be valid unless written notice thereof is given by the 
Contractor to the Sudcontractor during the first ten days 
of the calendar month following that in which the 
claim originated. “5 eee 
m) To give the Subcontiactor an opportunity to be 
present and to submit evidence in any arbitration in- 
volving his rights. : ; 
pb) To name 2s arbitrator! under arbitration proceeding 
as provided in the General Conditions the person nom- 
inated by the Subcontractor, if the sole cause of dispute 
is the work, materials, rights or responsibilities of the 
Subcontractor; or if, of the Subcontractor and 2ny other 
subcontractor jointly, to! name as such arbitrator the 
person upon whom they agree. 
The Contractor and the Subcontractor agree that— 
o) In the matter of arbitration, their rights and obliga- 
tions and all procedure shall be analogous to those set 
forth in this Contract. | 

Nothiag in this article shall create any obligation on 
the part of the Owner to pay or to ste to the payment 
of any sums to 20y Subcontractor. 
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BEST COPY AVAILABLE 


from the 


eriginal bound volume 


1M FULL PAYMENT OF F 
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


1. Whether the oral understanding entered into by and 
between High & Morrow and H, W, Contractors, Inc. resulted 


in the creation of a joint venture. 


2. Whether the breaches of the oral understanding supra 


on the part of H, W. Contractors, Inc. amounted to an abandon- 
ment of that agreement thereby terminating any joint venture 


relationship which might, arguendo, have come into being. 


3, Whether High & Morrow's letter to. H. W. Contractors, Inc. 
dated August 9th, 1964 operated to rescind any joint venture 


relationship which might, arguendo, have come into being. 


’ : sie 
E enled from hereizn 22 ‘ 


d April 1, 1969 {> ecard 


This case has not previously been before this Court, 


sAt 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA | 


" No. 23,326 


HENRY E. HIGH & GEORGE A, MORROW, individually 
and as co-partners trading as HIGH & MORROW, 
APPELLANTS, 


-v- 


H.W. CONTRACTORS, INC, and NEW AMSTERDAM 
CASUALTY COMPANY, APPELLEES, 


Appeal from the United States District Court 
for the District of Columbia 
STATEMENT OF THE CASE 
This is a civil proceeding in which Plaintiff-Appellants sued 


Defendant-Appellees for money owing and due for work performed 


and materials furnished. Appellants, High & Morrow contend that 


they were subcontractors to Appellee, H.W. Contractors, Inc, and were, 
therefore, within the ambit of protection of Appellee, New Amsterdam 
Casualty Co.'s performance bond. Appellees eoatend that High & Mor- 
row were joint venturers with HW and asserted a sorsioes as on this 
basis. The court below found for the Appellees. For purposes of this 
appear Appellants rely upon the lower court's F endings of Fact (A- 3). 


The sole issue presented in this appeal is the existence or not-existence 


of the alleged joint venture or its termination. 


ARGUMENT 
lL THE ORAL UNDERSTANDING BETWEEN HW AND HIGH & 
MORROW DID NOT CREATE A JOINT VENTURE 

The court below concluded that High & Morrow and HW 
occupied the relationship of joint venturers with respect to one 
another (A-12) from the commencement of the job until its com- 
pletion. Nevertheless, except for an oral understanding which was 
reached before any work began, there is nothing in the pattern of conduct 
by HW which is consistent with this thesis. Indeed, even this oral 
understanding was characterized mainly by HW's repeated and 
continued breaches from the very beginning. (This point is developed 
more fully below.) Despite these breaches appellants seriously 
question whether this informal understanding could, as a matter of 
law, have created a joint venture. 

A joint venture is defined in Williston on Contracts, 3rd Ed., 
(Jaeger), Sec. 318 as: 

- - |. (A)n association of two or more persons based 

on contract who combine their money, property, knowledge, 

skills, experience, time or other resources in the further- 

ance of a particular project or undertaking, usually agreeing 

to share the profits and the losses and each having some degree 


of control over the venture. 


The absolute sine qua non of a joint venture is that there bea 


contract. Porter v. Cooke, 127 F.2d 853 (CA-5,1942), 63 ALR 901; 


Eagle Star Ins. Co. v. Bean, 134 F.2d 755 (CA-9, 1943); Henning v. 


Cox, 148 F.2d 586 (CA-5, 1945). Moreover, the particular circum- 


-4- 


stances as well as the object of the undertaking must be considered 
in determining the legal nature of the association. First Mechanics 
Bank v. Comm'r, 91 F.2d 275 (CA-3, 1937); momsinisi: Comm'r, 
97 F.2d 396 (CA-4, 1938). The particular facts must be examined 
in each case. United States v. Standard Oil, 155 F. Supp. 121. 
This becomes particularly important where, as here, the supposed 
joint venture is predicated upon an oral agreement. As the court said 
in Joseph v. Donovan, 261 F.2d 812 (CA-9, 1958), 

The burden on the party asserting the joint venture 

is to prove both parties assented to the same thing 

on all essentials . . . this burden on the party asserting 

the existence of an oral joint venture is a heavy one. 

While some of the essential elements of a joint venture were 
present in the oral understanding of the parties in this case, viz. 
a particular project and a profit sharing Sees one essential 
element -- joint or mutual control of the enterprise = was completely 
lacking. High & Morrow never possessed any right or power of control 
over the alleged joint enterprise. For example, before HW and High 
& Morrow ever arrived at their oral understanding, HW alone had 
secured the.entire subcontract from Tester under which HW alone 
= to receive the progress payments. ( Plaintiffs’ Ex. 9, A-25) H.W 


alone was bonded by New Amsterdam Casualty Company. (Plaintiffs' 


Ex. 10, A-29) High & Morrow had no voice in the management of HW's 


affairs. They were completely at HW's mercy so far a funds were con- 


cerned. They could draw no checks on the special bank account which 


—Ao 


had been established by HW for the purpose of conducting business 


under its subcontract with Tester. 

The cases are virtually unanimous in holding that a joint venture 
requires that each party have control of the means to carry out the 
common purpose. Troietto v. Hammond Co., 110 F.2d 135 (CA-6, 
1940), Poutre v. Saunders, 143 P.2d 554 (Wash., 1943), Balestrieri 
v. Comm'r, 177 F.2d 867 (CA-9, 1949), Chisholm v. Gilmer, 81 F.2d 
120 (CA-4, 1943), aff'd. 299 US 99. In Detachable Bit Co. v. Timkin 
Roller Bearing Co., 133 F.2d 632, 635 (CA-6, 1943) the court held, 

Perhaps the most important criterion . . . is the joint 

control or management of the property use in accom- 

plishing its aims. 

See also, Fries v. U.S., 170 F.2d 726 (CA-6, 1948), cert. den. 336 

US 954, Cross v. Pasley, 270 F.2d 88 (CA-8, 1959), Tate v. Knox, 

131 F. Supp. 514 (D.C. Minn., 1955), U.S. v- Westmoreland Manganese 
Corp., 134 F. Supp. 898 (D.C. Ark., 1955) and Finn v. Drtina , 30 Wash. 
2a 814, 194 P.2d 347, 2 ALR2d 919 (1948). The facts in this case are 
similar to those in U.S, Fidelity & Guar. Co. v. American Surety Co., 
(Pa. M.D., 1938) 25 F. Supp. 280, where the court found that no joint 
venture existed even though there was a profit sharing element. 

The plaintiff was not a party to the most important part 

of the venture -- when the contract was made, the terms 

fixed, the profit calculated, and the time and manner of 

performance arranged. . . - No joint account was opened 

as was the case in United States u/b Walker v. U.S. Fidelity 


& Guarantee Co., 4 F. Supp. 854, nor were the funds of either 
party available to the other. . - - The Plaintiff carried out 


af = 


all his transactions, labelled his bank account, and 
connected himself with the construction work as' 
superintendent and was under the regular and fre- 

quent supervision of the Towanda Lumber Company. 
The payments on the contract between the United 

States Fidelity and Guarantee Company and the Towanda 
Lumber Company did not go into any account available 
to the Plaintiffbut were sent to the Towanda Lumber 
Company, from whom the Plaintiff received the money 
to be used on the construction work. 


HW is not in the position of the ordinary aggrieved person 
attempting to assert the existence of a joint venture. ‘High & 
Morrow had not exploited any joint property for its own bene- 
fit (There was no "joint property".) Nor had High & Morrow 
taken any money or thing of value from HW (other than progress 
payments for work and material actually furnished aa even these 


payments were tardy and much less than the amounts actually due.) 


Thus, the rule stated in Mason v. Rose , 176 F.2d 486 (CA-2, 1949) 


is applicable. The agreement between the parties was simply too 
indefinite to constitute a joint venture. : 

HW did not move to its detriment or disadvantage in any way 
as a result of the understanding. It merely performed that portion of 
the work under the subcontract with Tester which wails within its par- 
ticular competence. High & Morrow, of course had no contract with 
Tester. Under the facts in this case, the only seats, which they had 
was as a subcontractor to HW. The joint venture which might have 


been never came into being. 


Il THE ORAL UNDERSTANDING WAS ABANDONED BY 
H. W. CONTRACTORS, INC, 


Although appellants take the position that no joint venture 


came into being they further urge that even if the relationship 


started out as a joint venture, HW by its actions abandoned the 


joint venture as soon as work on the project began. The applicable 


principle is stated in Rowley on Partnership, Sec. 52.26, 


The effect of partial or total failure in performance 
is, however, seldom provided for in the contract and 
must be determined by operation of law. . . . Any 
failure in performance is, of course, a breach of con- 
tract of joint adventure, and the general principles 
of thelaw of contracts governing such failure are to a 
large extent applicable to contracts of joint adventure 


A serious breach may well terminate a joint venture. As 
the court in Middleton v. Newport, 6 Cal. 2d 57, 56 P.2d 508 (1936) 
observed, 


It is, of course, entirely possible that an abandonment dr 
dissolution of a partnership or joint adventure may take 
place by conduct inconsistent with its continuance, in 
spite of the fact that liquidation is not completed or that 
some appearances continue. 


Similarly, in Ebberts v. Mc Lean, 68 SW2d 1077 (Tex.,1934) 
the court held (at p. 1082) that, 


Under an executory contract for a joint adventure, where 
a member after agreeing to furnish the necessary money 
failed to do so, the other member might treat the contract 
as abandoned. . . . Abandonment may be implied from 
the acts and conduct of the parties inconsistent with an in- 
tention on their part to continue the contract, especially in 
regard to contracts executory in nature where little has 
been done toward their performance. 


It is obvious that HW abandoned whatever joint venture 
might have existed as soon as the work on the project began. 


From the very beginning High and Morrow were forced to 


purchase much of the material they needed to perform the job. 


Moreover, they were unable to meet these expenses with their 
own resources and were forced to borrow substantial sums of 
money. (Plaintiffs' Exhibits 3 & 6, A-16, 19). When High & 
Morrow requested an advance of funds in order to meet their 
payroll HW's president, Houghton replied that HW, itself, was 
short of ready cash. (Finding No. 11, A-7) HW's promise to 
advance funds as necessary to High & Morrow was not conditioned 
upon the receipt of progress payments from Tester = Houghton's 
states reason for declining to make the advance. 

The failure of a joint venturer to perform his obligation to 
make capital contributions is a breach going to the root of : joint 
venture contract. One who is not himself in default may withdraw 
from a joint venture upon breach of joint venture agreement ina 
Se respect. Restatement of the law of Conteattersections 
267, 274 & 397. Elias v. Erwin , 129 Cal. App. 2d 313, 276 P.2d 
848 (1954), Menefee v. Oxnam, 183 P, 379, 42 Cal. App. 81 (1919). 
As the court observed in Elias, supra, "One who is not himself in 
default may withdraw from a joint venture upon the breach in material 


respects of the joint venture by his associates." 


lI. THE AUGUST 9th LETTER CONSTITUTED A RESCISSION 
OF THE EARLIER ORAL UNDERSTANDING 

It is clear on its face that the letter of August 9th, 1964 
(delivered in mid-September, 1964) (Plaintiffs' Ex. 5, A-18) was 
intended to rescind whatever vestige of the oral understand between 
the parties which may have remained. Appellants, of course, have 
taken the position that no joint venture ever came into being and 
that, in any event, HW's breaches were of such a character and 
so serious as to constitute an abandonment of any joint venture 
which might have arisen. (Points I and Il, supra). All that remained 
was 2 contract implied in fact which arose be reason of High & Morrow 
furnishing labor and material to HW. saree this was merely a 
conventional contractor-subcontractor relationship which was 
completely within the ambit of the protection of New Amster- 
dam's surety bond. 

If this Court holds that there never was a joint venture then the 
August 9th letter is mere surplusage. If however, this Court decides 
that a joint venture was created then it is clear that the letter oper- 
ated to rescind that relationship unless some valid legal objection 
to the rescission can be found. Appellants respectfully submit that 
all of the requisite elements of a valid rescission were present and 


these are discussed below. 


a. There were legally sufficient grounds for rescission 


Since a joint venture can arise only ex contractu it is governed 


by ordinary principles of contract law and may be reshinded as any 
contract. A rescission operates to terminate the contractual relation- 
ship ab initio. Friedman v. Kennedy , 40 A.2d 72 (D.C. Mun. App., 1945) 
Kent v. Frankel, 128 A.2d 444(D.C. Mun. App., 1957)-. In the instant case 
a nae of the oral understanding was that HW was to advance money 
to High & Morrow as needed to meet payrolls and for the purchase of 
needed material. This was honored only in the breach. (Finding 7, 
A-5) Moreover, by mid-August, 1964 HW was in serious default on 
progress payments. (Finding 15, A-9) : 

From the earliest times the failure to make promised payments, 


especially in construction contracts, has been held to constitute a ser- 


ious and material breach going to the root of the contract thus warrant- 


ing rescission. See: Guerini Stone Co. v. Carlin, 248 US 334,344 (1918) 


and the cases cited therein, St, Paul-Mercury Indemnity Co. v. U.S. 
u/b Jones, 238 F.2d 917 (CA-10,1956), 13 Am, Jur. 2a Building Con- 


tracts, Sections 16 and 102, Am, Jur. 2d Contracts, Sec. 503. 


b. The rescission was made in a timely manner 

While a party seeking to rescind a contract should do so promptly 
after discovering valid grounds for such action a delay is not fatal where 
no inequity to the other party is likely to result, Bernecker ve Berneck- 
er, 60 So.2d 399 (Fla., 1957), 17 Am, Jur 2d Contracts, Sec. 510, p. 992. 


In this case any delay on the part of High & Morrow in asserting their 


| right to rescind was based on their persistent hopes and efforts at 


arriving at a firm, written agreement with HW. While legally 
adequate grounds were available to High & Morrow from the very 
beginning these grounds were in the nature of continuing breaches, 
for which there was a continuing right to rescind. Moreover, by 
mid-August a new and substantial additional ground had arisen. 
High & Morrow acted with dispatch under the circumstances. In 

ny event, absolutely no inequity affecting HW's interests adver- 
sely could' possibly have resulted from High & Morrow's hesitancy 
in asserting their right to rescind. Rescission is a step not to be 
taken lightly. High & Morrow did treat it se riously and resorted to 
it only after all attempts at resolving the differences had failed. 
Moreover, under High & Morrovs view the rescission of the joint 
venture agreement did not affect the continuing obligation to per- 
form as HW's subcontractor. 

Not only did HW suffer no inequity by reason of any delay but 
it was actually to its advantage since, with each passing day, the con- 
tract -- HW's subcontract with Tester --was that much nearer com~- 
pletion, thanks in large measure to High & Morrow's continued 


performance of work on the jobsite. 


Cc. Appellants’ stated ground for rescission 


v. 


High & Morrow's stated reason for rescission was the '' absence 


of a contract". (Presumably they were referring to a written contract 


as this appears to have been very important to them.) The failure of 


sins 


HW to furnish a written contract may or may not have been adequate 
| 


grounds for rescission. However, the Court need not decide this 
point since there clearly did exist, at the time of rescission, 
adequate grounds, namely, HW's refusal and failure to advance 
money to High & Morrow to enable them to meet their payrolls. 
not to mention their default in progress payments. lonoeanee of 


the facts warranting rescission of a contract does not affect the 


right to rescind if the rescission was, in fact, justified. Such facts 


| 
may be asserted later. See: College Point Boat Corp - v. U.S.; 


267 US 12 (1925) Annotation at 69 L, Ed. 490. 


ad. Third party rights under the rescission 

Where third party rights are involved such as in the case of 
New Amsterdam Casualty Cease a party might be estopped 
from asserting the right to rescind, Of course, an éstoppel sit- 
uation cannot arise unless the third party involved Ae moved to 
his detriment in reliance upon the contractual relationship to 
be rescinded. See: Merrick v. Giddings, 1 Mackey 394, 12 D.C. 
394 (1885) aff'd sub nom. Morris v. Giddings, 115 US 300 (1885) 
where it was held that where two parties make a Sohne for the 
benefit of a third party they may modify or rescind it at any time 
before the third party makes himself privy thereto by accepting 
and acting upon it. Thus, it is clear that the presence of New... 
Amsterdam in this proceeding in no way affected the right of High 


& Morrow to rescind. 


The position of New Amsterdam is, of course, no better 
legally than that of HW, its assured. Indeed, its position may be 
substantially inferior in view of its failure to secure a completely 


filled out bond application from HW. (Plaintiffs' Ex. 8, A-21) 


This application required the disclosure of all subcontractors. 


Thus, New Amsterdam knew or should have known that HW was 
exclusively engaged in heating and air conditioning work with no 
capability for plumbing. New Amsterdam chose to deal exclusively 
with HW and issue its surety bond on the strength of the incomplete 


application. 


e. Appellants’ rnotive in rescinding the oral agreement 


It has been suggested that High & Morrow's real motive in 
rescinging the agreement was their fear that there would be a loss 
on the project. Whether this is so or not is immaterial. It must be 
remembered that High & Morrow were without fault while HW was 


in serious default. Thus, adequate grounds existed for the rescision. 


f. HW's obligation to speak out 


Finally, and quite apart from the questions of whether High 
& Morrow had adequate grounds for rescission or exercised them 
in a timely fashion, the law of the District of Columbia is quite clear 
as to the affirmative obligation of a party to a contract to speak out 
or protest where the other party claims to rescind a contract even 
without right Absent a protest or some affirmative act clearly 


showing a refusal to permit or acquiesce in the rescission the con- 


tract is constructively deemed to have been re scinded by mutual 
consent. HW's conduct after rescission was geese with any 
notion that a joint venture continued to exist. No attemipt was made 
by eben to reduce the agreement to writing; the breaches continued 
as before. See: Cooper v. Cooper, 35 A. 2d 921 (Mun. App. D.C., 


1944), Rodenberg v. Dezendorf, 66 A.2d 210 (Mun. App. D.C., 1949) 


CONCLUSION 


It is respectfully urged that the court below erred in con- 


cluding that a joint venture came into being or, in the alternative, 
in failing to conclude that any joint venture which did come into 
being was terminated either by HW' s breaches, High & Morrow's 
rescission, or both. Accordingly, Appellants urge that the judgment 
of the District Court dismissing their complaint (Order of April 3, 
1969, A-13) and finding for Appellees, HW and New Amsterdam 
on their counterclaims be reversed and remanded with instructions 
to enter judgment in favor of High & Morrow against HW and New 
Amsterdam Casualty Co. in an amount to be determined upon fur- 
ther proceedings. Appellees' counter-claims should be dismissed. 
Respectfully submitted, 
Thomas A. Ziebarth 
Harrison S. Eowes 
816 National Press. Bldg. 
Washington, D.C., 20004 


Appellants' Attorneys 
October 1. 1969 
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UNITED STATES COURT OF APPEAL 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,326 


HIGH AND MORROW, 
Appellants, 


Vv. 


H. W. CONTRACTORS AND 
NEW AMSTERDAM CASUALTY COMPANY, 


Appe lees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


ISSUES PRESENTED FOR REVIEW 


Did the trial Court err in concluding that where two parties 
reach an oral agreement jointly to perform work on a subcontract, 
each party to perform that portion of the joint work within its par- 
ticular competence and to share the profits or losses on a 55%A45% 
basis. and where this agreement is set forth in a memorandum pre- 
pared by one party and orally agreed to by the other. a valid joint 
venture is created between the parties? 


In the circumstances above-described. at a time when the parties 
have been proceeding with the work for nearly eleven months and 
the work is nearly three-quarters complete, may one party, after dis- 
covering that the venture will probably sustain a loss, rescind the 
joint venture and convert it to a “cost plus” contract by reason of 
the other party’s alleged failure to advance money? 


Was the purported rescission effective nothwithstanding the facts 
that: (a) it was based upon a different ground than the one now 
relied upon by the rescinding party: (b) the ground now asserted is 
insufficient: (c) it came six months after the alleged breach when 75% 
of the work had been performed: (d) it was promptly rejected by 
the other party: (e) the rescinding party continued to perform and 
to receive payments? 


COUNTERSTATEMENT OF THE CASE 


Appellees join appellants in relying for the facts of this case, 
which are undisputed. upon the lower Court’s Findings of Fact (App., 
3-12), briefly summarized below. 


Statement of Facts 


H.W. Contractors, Inc., appellee (hereinafter ““H.W.”’), a corpo- 
ration engaged exclusively in the business of installing heating, ven- 
tilating and air-conditioning equipment (App., 3), was one of several 
similar firms contacted early in 1963 (App., 4) by Henry E. High 
and George A: Morrow, appellants (hereinafter, “High and Morrow”’) 
partners engaged exclusively in the business of plumbing contractors 
(App.. 3). with regard to submission of a joint bid on a subcontract 
for all heating, ventilating. airconditioning and plumbing on a pro- 
posed construction job at Georgetown University (App., 4). The 
President of H.W., Melvin Houghton (hereinafter “Houghton’’), sug- 
gested the formation of a joint venture (App., 4), High and Morrow 


to furnish plumbing; H.W. to furnish heating, ventilating ahd aircon- 
ditioning, the parties sharing equally in all profits or losses on the 
job. After the parties had reached agreement among themselves to 
this arrangement, H.W. submitted to several general contractors, 
including John Tester & Son, Inc. (hereinafter “‘Tester’’), a bid of 
$431,228.00 (App., 5, 20). Shortly prior to October 4, 1963, 
Tester secured the construction contract with Georgetown. (App., 
4). 


Thereafter, H.W. and High and Morrow modified their joint ven- 
ture agreement to provide a 55% share of profits or losses to H.W. 
and 45% to High and Morrow, further agreeing that “if it'!became 
necessary” H.W. would advance funds to purchase supplies and meet 
payroll to High and Morrow, i.e., “in the event they [High'and Mor- 
row] were unable to do so with their own resources. “(APP.. 5) 


On October 7, 1963, Tester accepted H.W.’s bid andi the two 
entered into a written subcontract to which High and Morrow were 
not named parties. (App.. 5-6, 25-28) 


On October 22, 1963, New Amsterdam Casualty Company. 
appellee, (hereinafter “New Amsterdam’’) executed and delivered, as 
surety, a subcontract labor and material bond in the penal sum of 
$215,500.00 covering the subcontract work. with H.W. as principal. 
High and Morrow were not parties to the bond (App.. 6.: 29). The 
work under the subcontract was performed to the satisfaction of 
Tester and Georgetown as follows: High and Morrow informed 
H.W. of needed supplies which H.W. would order on its bill from 
suppliers with whom it had an account. The supplies would then 
be used by High and Morrow in performing the plumbing work un- 
der the subcontract. On occasion, when H.W. was unable itself to 
obtain credit to purchase certain supplies. High and Morrow would 
order such materials from suppliers with whom they had account 
(App.. 6). but. in either case, bills were paid by H.W. from monthly 


progress payments it received from Tester, to the extent that monies 


therefrom would permit. Payroll expenses were handled in the same 
manner. (App.. 6. 30-35) 


In March. 1964. “four or five months after the commencement 
of the work”. Morrow requested a payroll advance from Houghton, 
who relied that H.W. was. itself. short of ready cash and couldn’t 
make the advance. indicating however, that a progress payment from 
Tester would be forthcoming shortly. (App.. 7) 


On June 9. 1964. the work on the subcontract then being 65- 
70% completed (App.. 9). Morrow delivered to Houghton a docu- 
ment which he designated a “guideline” recitation of the provisions 
of the Joint Venture as follows: 


“This is to state that H & W Contractors, Inc. 
[sic] and High and Morrow, Plumbing Contractors 
are combined in a joint mechanical contract on a 
job known as The Women’s Dormitory, Georgetown 
University, Washington, D. C. 

That both parties agree to perform their part of 
the work in a work-man like mannor [sic] and to the 
interest of both parties, and that the profit or loss to 
be divided as follows: 


That H & W Contractors to receive 55% of all 
monies left over after all bills, taxes, payrolls, and 
insurance are paid. 


High and Morrow are to receive 45% of all monies 


left over after all bills, taxes, payrolls and insurance 
are paid. 


It is further stipulated that each company is to 

receive $200.00 per week for personal supervision of 

the job. 

HIGH AND MORROW" 

(App., 8, 17) ' 

Morrow requested Houghton to draft a written agreement con- 

taining these provisions which the latter declined to do “since he 
was not an attorney” agreeing, however that the “guideline” accu- 
rately set forth the terms of the joint venture and suggesting that 
High and Morrow ask their attorney to draft the agreement, (App., 

8). 


Shortly thereafter, Houghton informed High and Morrow that 
the job was going “‘in the hole”, remaining balances due from Tester 
appearing insufficient to cover the cost of performing the work 
which remained to be done. Sometime thereafter (Houghton testi- 
fied early July; Morrow, August 31 - September 2), but no later than 
September 2, High and Morrow sent Werner F. Maskerm, their 
accountant, to H.W.’s offices to check the books. After a three-day 
examination and analysis of the records, all of which were made 
freely available to him, Maskem informed Houghton that “nothing 
was amiss” and the records appeared accurate (App.. 9). 


On September 16, H.W. received a Registered letter from High 
and Morrow, which was dated August 9 and which had been acknow- 
ledged before a notary on September 9, which stated: 


| 
“In absence of a contract on Georgetown Women’s 
Dormitory job we are taking the position that this is 
a cost plus job to us at ten percent overhead and ten 
percent profit.” (App.. 10, 18) 
Houghton did not respond to this letter in writing but told High 
and Morrow on several occasions that he regarded it as simply “self- 
serving” and “hilarious”. (App.. 10) 


The parties thereafter continued and completed the job. Hough- 
ton’s prediction of financial shortages proved true (App.. 10) and 
New Amsterdam was forced to advance money for materiais and 
payroll to complete the job. On December 22, 1964. New Amster- 
dam advanced to High and Morrow $11,422.74 after a meeting 
between High and Morrow. their attorney and Joseph B. Brown. Jr. 
of New Amsterdam. The advance was on the following condition: 


“If it should be determined later. by agreement or 
legal decision. that High and Morrow are joint. ven- 
turers with H.W. Contractors. Inc.. it is understood 
that such advances (i.e.. the sum of $11,422.74) are 
to be repaid to the New Amsterdam Casualty Com- 
pany. These payments are not to be construed as 
a determination that High and Morrow are subcon- 
tractors or joint venturers with H.W. Contractors, 
Inc.” 

(App.. 11. 36) 


After final completion of the work High and Morrow brought 
an action below against H.W., New Amsterdam and Tester on the 
premise that High and Morrow were subcontractors to H.W. rather 
than joint venturers (App.. 11). 


Proceedings Below 


All three named defendants answered the Complaint. H.W. and 
New Amsterdam filed a counterclaim asserting the existence of a 
joint venture (App., 11). All parties agreed that if High and Morrow 
and H.W. were found to be joint venturers, High and Morrow had 
no right to recover against H.W. and New Amsterdam and that the 
latter two parties might, in that event, recover their proven losses 
against High and Morrow. Tester’s motion for judgment was granted 
at the close of the plaintiffs evidence. 


The Court below, upon findings of fact, concluded as a matter 
of law that “{High and Morrow] and H.W. from the commencement 


of the job until the completion of same, occupied the relationship 
of joint venturers with respect to one another” (App., 12) granting 
judgment in favor of H.W. and New Amsterdam from which judg- 
ment this appeal is taken, the parties stipulating to entry of judg- 
ment in the amount of $11,422.74 in lieu of going to trial on the 
separate issue of damages (App. 14). 


SUMMARY OF ARGUMENT 


1. The oral understanding (as modified) between the parties 
was entirely sufficient to create and sustain a joint venture. |An oral 
contract is all that is necessary. There is no requirement that the 
contract be a written one. The requirement of joint or mutual con- 
trol is met even where one of the parties entrusts actual control to 
the other, especially where. as here. that entrustment is mutual. H.W. 
entrusting the plumbing portion of the work to High and Morrow 
and they, in turn, entrusting the balance of the work to H.W. That 
H.W. alone secured the subcontract, far from being inconsistent with 
the existence of the joint venture, was its reason for being. That 
H.W. alone was bonded has no bearing on the amount of joint con- 
trol reposed in High and Morrow. And that High and Morrow were 
often forced to look for funds to H.W. is irrelevant. The only vague- 
ness in the agreement obtains in appellants’ present construction of 
it, not in the agreement as reached between the parties and'as found 
as a fact by the Court below. 


2. Appellants’ assertion that H.W. abandoned any agreement 
which might have come into being, based as it is upon an alleged 
“breach” of what was not in fact a term of the agreement in the 
first place, fails because the conduct complained of was not a breach 
of any kind, much less a serious and material one such as is required 
to support an allegation of abandonment. 


3. High and Morrow's letter of September 16th is ineffective 
as a rescission of the joint venture agreement (a) by lapse'of time: 


(b) for failure to state a sufficient ground: (c) because the reason 
now given by appellants for rescinding is not the one stated in the 


irported rescission: (d) because even this new reasen is not a suf- 
Pp 


ficient ground for rescission: (e) because High and Morrow continued 
to perform on the job and receive payments: (f) because High and 
Morrow were promptly and repeatedly put on notice by H.W. that 
the latter refused to acquiesce in the purported rescission. 


ARGUMENT 


I. 


THE ORAL UNDERSTANDING BETWEEN H.W. CONTRACTORS 
AND HIGH & MORROW WAS ENTIRELY SUFFICIENT TO 
CREATE A JOINT VENTURE 

Appellants take issue with the finding of the Court below that 
the parties occupied a joint venture relationship from the outset 
(App.. 12) on the grounds that “except for an oral understanding 
which was reached before any work began, there is nothing in the 
pattern of conduct by H.W. which is consistent with this thesis.” 
(Appellants’ Br.. 3) Without further specifying those respects in 
which the “pattern of conduct” by H.W. is inconsistent with the 
existence of a joint venture, appellants proceed to re-iterate a num- 
ber of basic principles of the law of Contracts and Joint Ventures 
and thence to re-argue several theories effectively refuted below. 


Appellees accept the authority of Professor Williston and do 
not question the fact that “the absolute sine qua non of a joint ven- 
ture is that there be 2 contract.” Citing Porter v. Cooke, 127 F.2d 
853 (C.A. 5, 1942): 63 ALR 901; Eagle Star Ins. Co. v. Bean, 134 
F.2d 755 (C.A. 9, 1943); Henning v. Cox, 148 F.2d 586 (C.A. 5, 
1945): (Appellants’ Br., 3). Appellees assert simply that this unques- 
tioned requirement was met in the instant case, as is manifest from 
the record, particularly when, in accordance with appellants’ sug- 
gestion, “the object of the undertaking” and “the particular facts” 
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and “circumstances” (Appellants’ Br., 3-4) are appropriately ““con- 
sidered” and “examined.” Nor do appellees dispute the fundamen- 
tal nature of the assertion that the burden on the party asserting a 
joint venture is somewhat heavier where the agreement is an oral one; 
they merely claim to have met that burden, a claim which is accepted 
by the Court below. 


There is, of course, no requirement that the contract be a writ- 
ten one.) Only, as appellees argued below, per Libby y. L.J.:\Corpora- 
tion, 101 U.S. App. D.C. 87, 247 F.2d 78 (1957), inter alia, that there 
be an agreement, period. | 


“The relationship may be inferred from the conduct 
of the parties without express agreement. Hyman v. 
Regenstein, 5 Cir., 1955, 222 F.2d 545. 546: Apple- 
man v. Kansas-Nebraska Natural Gas Co.. 10 Cir.. 
1954. 217 F.2d 843, 848. * * * appellant and appel- 
lees joined in some form of a common undertaking 
* * * The fact that appellant may have participated 
only in the preliminary negotiations. as appellees con- 
tend, is immaterial * * *” Libby v. L.J. Corporation. 
supra, 101 U.S. App. D.C. at 90. 247 F.2d at 81. 


While acknowledging some of the elements of a joint venture 
to have been present in the oral understanding here, appellants con- 
tend that the element of “joint or mutual control of the enterprise” 
is lacking. The “unanim[ity]~ of the cases cited by appellants is 
open to some question with respect to the particular and highly 
attenuated proposition in support of which they are marshalled, 


1 Indeed, even if a written contract were required, it would add little sub- 
stance to Appellants’ argument because the terms of the joint venture herein were, 
in fact, set forth by the Appellants in their written memorandum or “guide- 
line” of June 9, 1964 (App.. 8-9, 17) over their names and HW. orally agreed 
to the accuracy of this memorandum (App.. 7-8). To this extent the agree- 
ment was written, not simply oral. | 
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but it can be admitted that they do all buttress Professor Willston’s 
view that each party should have “some degree cf control over the 
venture.” (Appellants” Br.. 3 [citing Wiliiston on Contracts, 3rd ed., 
(Jaeger). Sec. 318 ] Emphasis added) But because “HW alone had 
secured the entire subcontract * * *": because “HW alone was 
to receive progress payments * * *”: because “HW alone was bonded 
by New Amsterdam * * *” and because. allegedly, High and Morrow 
were “completely at HW’s mercy so far as funds were concerned 
* * *~ appellents contend that the requisite mutuality of control 
is lacking. (Appellants’ Br.. 4: emphasis in original) 


This argument blithely overlooks the fact that only one party 
could secure the subcontract. a rather serious oversight in light of 
the further fact that this was the reason for the creation of the 
joint venture in the first place. The restriction of bond coverage 
to H.W. is no more than a perfectly natural reflection of the fact 
that only H.W. had contracted with Tester and one which, inciden- 
tally. has no bearing whatever one way or the other on the amount of 
control exercised by High and Morrow over the venture. And that 
High and Morrow came to be completely “at the mercy” of H.W. 
as far as funds were concerned is an unfortunate financial turn of 
fate which neither of the parties anticipated, which H.W. had no 
obligation under the agreement to prevent, and the consequences of 
which it did everything in its power (including much it was not 
required to do) to minimize. 


What is more important, however, is the lack of any assertion 
by appellants that insofar as the plumbing portion of the subcontract 
was concerned, they were not perfectly free to perform in whatever 
manner they! thought best. Nor do appellants claim that H.W. 
attempted at any time to over-supervise, countermand or otherwise 
take over or interfere with High and Morrow’s independent perform- 
ance of the work in this area. 
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The authorities do not require that each party have equal or 
complete control over all aspects of the venture. Indeed, several of 
the authorities cited by appellants are to precisely the opposite 
effect. Eagle Star Insurance Company v. Bean, 134 F.2d 755 (9 Cir. 
1943) is one example, the Court holding in that case that: 


“In the instant case, the contract between [the 
parties] * * * did not indicate that O'Leary had no 
right of control or no voice in the operations of the 
enterprise. It did provide that actual control of the 
dismantling operations would be in the [other party]. 
We think this is merely the case where one of the 
parties entrusted actual control to another. and that 
fact does not negative the holding that there was a 
joint venture.” Eagle Star Insurance Company vy. 
Bean, supra, 134 F.2d at 758. 


It is interesting to note in the holding in the above-quoted case, 
the importance the Court attaches to the expertise and experience 
of the parties in determining the extent to which control over a par- 
ticular aspect of the venture should actually be placed in one or the 
other. Moreover, Professor Williston unequivocally refutes appellants’ 
allegations with respect to the extent to which “equal” or “joint” 
control is required as a prerequisite to the existence of a joint ven- 
ture. 


** * * * while equal voice and joint control of the | 
enterprise is essential to a joint venture. one of the 
joint adventurers may entrust actual control of the 
operation to another and it still remains a joint ven- | 
ture.” Williston on Contracts, supra, Sec. 318A, at 
570. 


Professor Williston bases his view in part upon the authority of 
Shell Oil Company v. Prestidge, 249 F.2d 413 (9 Cir. 1957). 
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~ * * * Eagle Star Insurance Co. v. Bean * * * 
{recognized the principle] that while equal voice and 
joint control of the enterprise is essential to a joint 
venture. one of the joint adventurers may entrust 
actual control of the operations to another and it still 
remains a joint venture. This case provides an apt 
illustration of that principle. The enterprise in which 
the two companies were engaged was the development 
of the Give Out Structure. The drilling phase of that 
enterprise was entrusted by Shell to Rocky Mountain 
although as pointed out, Shell did exercise some con- 
trol even over the drilling. However, in the absence 
of that evidence, the enterprise, with all the other ele- 
ments of a joint venture, would not be any the less 
a joint venture by virtue of Shell entrusting the dril- 
ling operation to Rocky Mountain.” 

Shell Oil Company vy. Prestidge, supra, 249 F.2d at 
417. 


This. rather than the fact situation of United States Fidelity & 
Guaranty Company v. American Surety Company (Pa. M.D., 1938) 
25 F.Supp. 280, cited by appellants (Appellants’ Br., 5), is the type 
of situation most similar to that obtaining in the instant case. Indeed, 
the “entrustment” herein is far more compatible with the principles 
of joint venture than that in the Shell Oil Case since the entrustment 
here is mutual, High and Morrow entrusting the heating and aircon- 
ditioning phase of the venture to H.W. and H.W., in turn, entrusting 
the plumbing phase of the venture to High and Morrow. It requires 
no great imagination to paraphrase the holding in the Shell Oil Case 
to include the facts of this case. And it can be readily seen that the 
mutual entrustment of various phases of the work, characterized by 
appellants as the performance by each of “that portion of the work 
under the subcontract with Tester which was within its particular 
competence * * *” (Appellants’ Br., 6), does not, given all the other 
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elements of a joint venture, the presence of which appellants do not 
dispute, render the arrangement herein any the less a joint venture. 


Appellants assert that “HW is not in the position of the ordin- 
ary aggrieved person attempting to assert the existence of a joint 
venture.” (Appellants’ Br., 6) From that somewhat unstartling 
premise, appellants proceed to the conclusion that the agreement 
between the parties was simply too indefinite to constitute a joint 
venture alleging along the way that there was no exploitation iby 
them of any joint property or any other thing of value belonging to 
H.W. Appellees are at somewhat of a loss to fathom the logic of 
this particular line of argument but can state that to the extent the 
parties had an expectation of profit or loss as a result of the venture 
there certainly was something in the nature, at least, of “joint ‘prop 
erty” involved. 


Appellee’s argument is quite simply that appellants breached 
the joint venture agreement in attempting to avoid assuming their 
share (45%) of the loss on the venture, virtually doubling the loss on 
the job to H. W. Moreover, by virtue of their acceptance of prog- 
ress payments (not required to be advanced by H. W. to High and 
Morrow, except insofar as a showing of “necessity” as contemplated 
by the terms of the agreement could be made—and none was), High 
and Morrow were able to reap benefit from the agreement while 
reneging on their obligation to assume an agreed percentage of the 
losses thereof. 


The argument that “‘[t]he agreement between the parties was 
simply too indefinite to constitute a joint venture, ” thus falling 
within the ambit of Mason y. Rose,? 176 F.2d 486 (2 Cir. 1949): 


21 Mason vy. Rose, of course, the Court emphasized the fact that “Neither 
[party] had as yet contributed anything”—a far cry from the instant case , 
where the work of the venture was approximately 75% complete at the time of 
the purported rescission. Mason v. Rose, supra, 176 F.2d at 489. 
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(Appellant's Br., 6), will not bear analysis because it is bottomed on 
the premise that the agreement required advancement by H. W. to 
High and Morrow of all funds with which High and Morrow were to 
perform their portion of the job. The record shows that the provi- 
sion for advances was a modification of the original agreement and 
that advancements were to be made only where “necessary”, i-e., 
where High and Morrow were “unable” to purchase materials and 
supplies or meet payroll “with their own resources.” (App. 5) 


The continued performance of High and Morrow demonstrates 
that in those instances in which advancements were not made upon 
their request they were not, in fact, “necessary” as that term was 
used in the agreement, in the first place. High and Morrow’s failure 
to complain for nearly six months after the first of the refusals now 
labelled “breaches” is convincing proof that the appellants them- 
selves did not regard these advances to be so “necessary”. Indeed, 
for at least three months after the first of these refusals, the appel- 
lants did not think that providing such advances was even so mate- 
rial a term of the agreement as to warrant inclusion in a formal, 
written version of the same. (App. 17) To assert, as appellants 
assert, that “breach” of a non-term of a joint venture agreement 
gives rise to a right of rescission on the part of High and Morrow 
and at the same time to assert the non-existence of the joint venture 
in the first place because this non-term is “too vague”, is a double 
bootstrap rejected by the Court below. 


Finally, the fact that High and Morrow had ‘no contract with 
Tester is irrelevant. High and Morrow’s sole contract herein was one 
of joint venture with H.W. by the terms of which they agreed 
to accept 45% of the profits on the job they had jointly undertaken 
to perform—or assume 45% of the losses. It was not until they were 
apprised by H. W. that the venture was going to result in a loss 
(through no “fault” of H. W. according to appellants’ own testi- 
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mony) that they began to doubt the existence of the relationship 
which they so strongly asserted as late as June—and half-way 
through September—of 1964. (App. 17). 


Il. THERE WAS NO ABANDONMENT BY H. W. CONTRACTORS - 
OF THE JOINT VENTURE AGREEMENT | 


Appellants’ argument to the effect that even if a joint venture 
came into being, H. W. abandoned it is, again bottomed largely upon 
a bland assertion of fundamental principles with which appellees are 
inclined perforce to agree. However, the circumstances shown to be 
prerequisite to the application of these principles are not demon- 
strated to have obtained in the instant case. | 


Granting that a serious breach may well terminate the joint 
venture and that “where a member after agreeing to furnish the 
necessary money fail[s] to do so, the other member might treat the 
contract as abandoned * * *”, Ebberts v. McLean, 68 SW2d 1077 
(Tex., 1934); (Appellants’ Br., 7), appellants do not show such aban- 
donment by H. W. herein, precisely because the agreement in the 
instant case contemplated no more than H. W.’s furnishing “neces- 
sary” funds for materials, supplies and payroll “in the event they 
[High and Morrow] were unable to do so with their own resources.” 
(App. 5). 


There is, indeed, serious question as to whether H. W.’s refusals 
in several instances to advance the requested funds constitute a 
breach of any calibre even if appellants’ own construction of: the 
joint venture agreement is adopted. It is perfectly obvious that if 
it was a breach at all it was certainly not one of a serious nature. 


Consequently, while appellees agree that High and Morrow 
might have been justified in withdrawing from the joint venture 
“upon the breach in material respects of the joint venture agree- 
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ment” by H. W.. Elias v. Erwin, 129 Cal. App.2d 313, 276 P.2d 848 
(1954): (Appellants’ Br. 8) it must be respectfully reiterated as 
equally fundamental that a minor breach of contract will not give 
rise to a right of rescission. Section 274 of the Restatement, Con- 
tracts, alluded to by appellants (Appellants’ Br. 8) makes this clear. 
After indicating that a “material failure of performance by one party 
not justified by the conduct of the other discharges the latter’s duty 
to give the agreed exchange * * *”, the Section goes on to say that 
“{a]n immiaterial failure does not operate as such a discharge.” 


In short, there was no breach by H. W. such as would justify 
the withdrawal from the joint venture by High and Morrow. 


iil. THE SEPTEMBER 16TH LETTER DOES NOT CONSTITUTE A 
VALID OR EFFECTIVE RESCISSION OF THE 
JOINT VENTURE AGREEMENT 


Appellants’ argument as to the legal sufficiency of grounds for 
the purported rescission of the agreement by High and Morrow fails 
because, again, it is dependent upon a premise shown to be invalid, 
ie., that there was a substantial, material breach of the agreement 
by H. W. Once again appellants are forced to argue that any refusal 
by H. W. to advance moneys upon High and Morrow’s request con- 
stituted 2 material breach of the agreement. But the record reveals 
that for several months after the alleged “breaches” High and Mor- 
row did not themselves consider these advancements such a material 
provision of the agreement as to warrant inclusion at all in a formal, 
written version thereof. The first refusal was in March; High and 
Morrow’s “guideline” memorandum on June 9. The purported 
rescission was not received until September 16, and even then H. 
W.’s refusal to advance funds was not claimed to be the “breach” 
which prompted the purported rescission. These are the facts as 
found by ‘the Court below and which are not disputed by appellants 
here. (App. 7-10, 17, 18). 
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It is interesting to note in this connection that appellants’ 
excuse for their delay in communicating the purported rescission to 
H. W. was “their persistent hopes and efforts at arriving at a firm, 
written agreement with H. W.” (Appellants’ Br. 11). Yet the sole 
suggested version of such a firm written agreement, prepared well 
after the first of the alleged “breaches”, makes no mention of 
advancements. In this context, the fact that a failure to make 
promised payments is, ordinarily, a serious and material breach of 
such an agreement is irrelevant, H. W. having in fact, no “promise” 
to fulfill in the instant case. 


With further reference to the timeliness of the purported rescis- 
sion, appellants argue that “while a party seeking to rescind * * * 
should do so promptly after discovering valid grounds for such 
action, a delay is not fatal where no inequity to the other party is 
likely to result.” (Appellants’ Br. 10). Such delay, of course, is 
nevertheless universally held to be only such as is encompassed 


within the notion of a “reasonable time”. Cummings v. Jack Hur- 
witz, Inc., 204 A.2d 332 (D.C.App. 1964), Campbell Music Company 
v, Singer, 97 A.2d 340 (Mun.App.D.C. 1953); and see generally, 
Annotation, 72 A.L.R. 726. 


And, as pointed out in United States v. Pyle, 248 F. ee 40 
(D.C.E.D. Okla., 1965): 

“The general rule, according to the weight of auth- | 
ority, is that a party seeking rescission of a contract 
must act promptly and with diligence upon discovery | 
of the fact or facts entitling him to rescind, and 
restore, or offer to restore, the consideration or what- 
ever he has received under the contract. 17A C.J.S. 
Contracts § 439. This general rule has Se | 
been followed by the Federal Courts. Cf. City and- 
County of San Francisco v. Transbay Construction 
Company, 134 F.2d 468 (9th Cir.), certiorari denied 
320 U.S. 749, 64 S.Ct. 52, 88 L.Ed. 445; Lichter, 
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et al. y. Goss, et al., 232 F.2d 715 (7th Cir.), and 
other cases.” United States v. Pyle, supra, 248 
F.Supp. at 42. 


City and County of San Francisco v. Transbay Construction 
Company, 134 F.2d 468 (9 Cir.. 1943) bears particular relevance to 
the instant case. There, the court held: 

“* * * Transbay might have treated the contract 
as rescinded, ceased work thereunder, and sued for 
the value of labor and materials furnished to the date 
of the breach justifying the rescission * * * it might, 
we think, elect to proceed with the contract, advis- 
ing the City of its election and reserving its right to 
claim damages for the unjustifiable delays suffered at 
the hands of the City. * * * but having proceeded 
with the contract, Transbay was not thereafter at 
liberty to treat it as non-existent and recover for the 
entire job on a cost plus basis.” 

City and County of San Francisco v. Transbay Con- 
struction Company, supra, 134 F.2d at 472. 


The delay in communication of the purported rescission by 
High and Morrow herein, is peculiarly “fatal” in the instant case, 
because of' the unusual additional facts which obtain here. For ex- 
ample, H. W. was led to believe that refusal to advance funds upon 
request was not a breach of the agreement in the contemplation of 
High and Morrow by the appellants’ Memorandum of June 9th. 
Moreover, 'the purported rescission, when it was communicated to 
H. W. on September 16, cited rather H. W.’s “failure” to provide a 
written agreement, which “failure” was manifestly not a breach of 
the joint venture agreement. And finally, of course, H. W. promptly 
and unequivocally indicated to High and Morrow that it did not 
consider the letter a valid rescission of the agreement. 


To state that “absolutely no inequity affecting H. W.’s interest 
adversely could possibly have resulted” from this delay (Appellants’ 
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Br., 11) is to blink reality. When, in a joint venture situation, one 
of the venturers accepts all the benefits of the relationship until! 
informed that the venture will not be profitable (here, indeed, High 
and Morrow continued to accept benefits even after the purported 
rescission) and only then discovers a “breach” of the agreement in 
action taken by the other months before and not theretofore 
objected to, there is a very serious inequity, indeed, affecting the | 
interest of the other venturer. 


Appellants have attempted to overcome a serious problem with 
respect to the purported rescission by stating that “under High and 
Morrow’s view” rescission of the joint venture agreement would not 
affect “the continuing obligation to perform as H. W.’s subcontractor” 
(Appellants’ Br., 11). In this instance as in others, however, Highi 
and Morrow’s “view” of what should be is unfortunately at variance 
with what the law is. The law is clear that appellants’ purported 1 Te- 
cission could not be otherwise than ineffective because, instead of 
terminating their relationship with H. W., they continued to work! 
on the job and to accept benefits of the joint venture agreement. 

“A well settled principle of the law of rescission 
is that one may not rescind in part and affirm in 
part; rescission must be in toto and one may not re- 
scind an agreement and at the same time retain the 
consideration for its execution.” 

Friedman v. Kennedy, 40 A.2d 72 (Mun.App.D.C. 
1944), at 75. | 
| 

Appellants have attempted to overcome the problem of the 
timeliness of the purported rescission by pointing to the fact that 
delay may not be fatal where the rescinding party is in “ignorance 
of the facts warranting rescission” (Appellants Br., 12). Of course, 
that principle applies where the rescinding party is aware of what a 
breach is but unaware that one has actually occurred. It does not 


apply where, as here, the facts constituting the alleged breach are 
| 
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immediately apparent to the rescinding party who later claims that 
he was unaware at the time the facts arose that they constituted a 
breach. In short, the “facts” of which High and Morrow were 
ignorant at the time of the purported rescission are not “facts” con- 
stituting 2 breach at all under the agreement, but merely a belatedly 
asserted device to allow High and Morrow to escape from the clear 
requirements of an agreement which they no longer desired to 
respect. And it is intriguing to note that appellants do not dispute 
the fact that the real motive behind the purported rescission was 
their fear that there would be a loss on the project, but argue that 
their motive is immaterial. This admitted motive, however, goes a 
long way toward explaining how it came to pass that High and Mor- 
row only belatedly “remembered” that H. W.’s refusals to advance 
funds constituted a material breach of the agreement. 


That the position of New Amsterdam is “no better legally than 
that of H. W.. its assured” (Appellants’ Br., 13), may be accepted 
without comment. Assuming arguendo, that the presence of New 
Amsterdam in this proceeding in no way affected the right of High 
and Morrow to rescind, appellees have shown, supra, that irrespect- 
ive of the presence of New Amsterdam (1) High and Morrow had 
no right to rescind; (2) that High and Morrow didn ’t validly rescind. 


Finally, as to H. W.’s obligation to speak out, the Court below 
found that H. W. informed High and Morrow on numerous occasions 
that it regarded the purported rescission as simply “self-serving” and 
“hilarious” (App., 10), a finding which appellants do not take issue 
with here. This may not be the language which a lawyer would use 
but its import is unmistakably to establish H. W.’s refusal to 
acquiesce in the purported rescission. See Groner v. Townhouse 
Realty, Inc., 235 A.2d 324 (D.C.App. 1967) and cases cited therein. 


That these facts are in marked contrast to the situation in the 
cases cited by appellants, Cooper v. Cooper, 35 A.2d 921 (Mun.App. 
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D.C., 1944) and Rodenberg v. Dezendorf, 66 A.2d 210 (Mun.App. 
D.C., 1949); (Appellants’ Br., 14), was demonstrated below. In the 
Cooper Case, a husband and wife entered into a separation agree- 
ment and later the wife filed suit for divorce but neither party 
relied upon the separation agreement or asked the court to enforce 
its terms. Accordingly, it was treated by the trial court, and the 
Municipal Court of Appelas, as having been abandoned by mutual 
consent. Similarly in Rodenberg v. Dezendorf, supra, the party 
against whom the right of recission was exercised had expressly 
abandoned any interest in the contract. 


H. W.’s conduct after the purported rescission, far from being 
“inconsistent with any notion that a joint venture continued to 
exist” (Appellants’ Br., 14), did not differ in any respect from its 
conduct prior to that time. No attempt was made by H. W. to 
reduce the agreement to writing because it had no obligation to do 
so. The “breaches” continued as before, because they were not, as 
shown, breaches at all, but rather acts entirely within the scope of 
the joint venture agreement. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judgement 
of the Court below should be affirmed. 


Respectfully submitted, 


Austin P. Frum 
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I. THE ORAL UNDERSTANDING BETWEEN HIGH & MORROW AND 
H.W. DID NOT CREATE A JOINT VENTURE | 


On page 9 of their brief Appellees rejected Mason v. Rose, 


176 F.2d 486 (C.A. 2, 1949) on the ground that the'work of the venture 

was approximately 75% complete at the time of the pornorted rescission." * 
It should be pointed out that this case was cited for fd proposition that 

a joint venture never came into being. While it is true that approximately 
75% of the work under H,W.'s subcontract with Tester! was completed by 
September 1964 this begs the question of whether this work was accomplished 
under a collateral arrangement which amounted to a joint venture or whether 


High & Morrow were merely H.W.'s subcontractors. 


2a 


In Mason v. Rose, supra, there was a formal written agreement 
signed by both parties. Nevertheless, the court found that the terms of 
the agreement were too vague especially as regards the financial arrange- 
ments, The oral amine of the parties in the instant case was even 
more vague on the question of financial arrangements. The modified 
understanding provided that ". . .if it became necessary, H.W. would 
advance TONEY, for the purchase of materials and supplies to be used on the 
job and would advance the plaintiffs sufficient sums to meet their payrolls 
on the job in the event that they were unable to do so with their own resources 
(Finding No. 7, A-5). Appellants respectfully submit that this standard 
was vague just as the arrangement in Mason, supra, and that the alleged 
joint venture must fail for the same reasons in the instant case. 

The work performed by H.W. and High and Morrow did not make 
the alleged joint venture between them less executory. This work was requir 
under the terms of H.W.'s subcontract with Tester and High & Morrow's 


sub-subcontract with H.W. Neither party contributed anything of value to 


the joint venture as such. When H.W. was asked by High & Morrow to make 
a 


its first contribution in the form of financial assistance as supposedly agreed 
to it was met with abject refusal. Appellees’ arguement that perhaps the 
requested advances weren't really "necessary" since High & Morrow were 
able to limp along serves only to underscore the vagueness of the standard 
specified. ‘Irrespective of what the parties may havethought or intended 


it is doubtful, as a matter of law, whether a joint venture was ever created. 
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ll, H,W.'S BREACHES CONSTITUTED AN ABANDONMENT OF 
ANY JOINT VENTURE RELATIONSHIP WHICH MIGHT HAVE 
EXISTED 
It is undisputed that the parties to the alleged joint venture 

modified their original understanding (which was a simple 50-50 

profit/loss sharing arrangement) and substituted instead the 55-45 

arrangement. In consideration for a greater share in the profits 

H.W. agreed to furnish necessary operating capital to High & Morrow. 

(It is unnecessary to dwell on Appellees’ suggestion that if the construction 

of the terms of the understanding as set forth in the draft memorandum 

of June 9, 1964 (A-17) were adopted there would have been no necessity 
to advance funds at all. The factis that the draft or "guideline" 
memorandum was signed by neither party.) The findings of fact as 
made by the court below were the same as those peevosed by H.W. and 

New Amsterdam. (R-39). It would appear that any modification toa 

joint venture agreement for which one party was willing to give up 10% 

of its hoped-for profits was of sufficient importance eat if it was breached 

--as it was -- it would be of sufficient importance to terminate to agree- 

ment. 

Il]. THE SEPTEMBER 16TH LETTER CONSTITUTED) A VALID 
RESCISSION OF THE JOINT VENTURE IF ONE EXISTED 
Appellants' opening brief has covered most of the issues 

relating to letter reccived by H.W, on September 16th which operated 


to rescind any vestige of the joint venture arrangement which may have 


remained. The one remaining point is the implication that High & Morrow's 
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motive in rescinding was their desire to avoid their obligations on 

a losing proposition. As pointed out earlier, even if this were true it 
would be immaterial. However, it is doubtful whether High & Morrow 
knew or should have known that the venture was "going inthe hole." 

It is true that Houghton of H.W. had expressed this ope Never- 
theless, when Werner Maskem (sic), High & Morrow's accountant, 
examined the books of H.W. he advised that nothing was amiss. Even 
the letter of August 9th (delivered on September 16th) left the door open 
to the conclusion of a formal written joint venture epoca This is 
hardly the kind of letter which would be written by a party who wished to 
avoid a losing contract. The door was left open if H.W. wished to enter 
into a formal agreement even at that late date. H.W.'s reaction to that 
letter is consistent only with the conclusion that they had no interest in 


a joint venture and had no intention of formalizing one. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judgement of 


the court below should be reversed. 


January 5, 1970 
Thomas A, Ziebarth 
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